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CASE  SUMMARIES 


ADVERSE  ACTIONS 

JAMES  BANKS  and  HAROLD  E.  FAULKNER  v.  FED- 
ERAL AVIATION  ADMINISTRATION  (Docket  Nos. 
DA075280 10296  and  DA075280 10206) 

December  30,  1982 

2.100;  4.000000;  4.211;  10.1213* 

The  court  remanded  appellants'  case  to  the  Board, 
which  had  sustained  the  agency's  action  removing 
appellants  from  their  air  traffic  controller  positions  for 
use  of  cocaine.  According  to  the  record,  appellants 
voluntarily  submitted  urine  samples  to  the  agency  for 
laboratory  analysis,  and  tests  revealed  metabolites  of 
cocaine  in  the  samples.  The  samples  were  destroyed 
before  appellants  could  have  them  independently 
tested.  However,  the  presiding  official  found  that 
testimony  established  the  accuracy  of  the  lab  tests  and 
thus  declined  to  impose  sanctions  against  the  agency 
for  failure  to  produce  the  urine  samples. 

Upon  review,  the  Board  found  that  the  agency's 
failure  to  produce  the  samples  "was  not  sufficiently 
prejudicial  to  appellants'  ability  to  support  their  de- 
fense so  as  to  reguire  sanctions."  However,  the  Court 
of  Appeals  determined  "that  due  process  reguired  an 
opportunity  by  the  controllers  to  test  on  their  own  be- 
half to  evaluate  the  accuracy  of  the  government-spon- 
sored tests."  Moreover,  the  court  held  that  because 
appellants'  opportunity  to  prepare  a credible  defense 
was  hampered,  the  results  of  the  laboratory  tests 
should  be  suppressed.  Therefore,  finding  the  record 
lacking  evidence  to  support  the  removals,  the  court 
reversed  the  Board's  decision  and  remanded  the  case 
for  further  proceedings.  Upon  re-examination  of  the 
record,  the  Board  reversed  the  initial  decision  and 
ordered  the  agency  to  cancel  the  removals. 

HARRY  E.  BREWSTER  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  DC07528090248) 

December  15,  1982 

1.410;  10.133 

When  appellant  was  removed  from  the  position  of 
civil  engineer  for  unsatisfactory  performance,  he  ap- 
pealed his  removal  to  the  Board's  regional  office.  The 

‘For  an  explanation  of  key  numbers,  see  "Index." 


presiding  official  sustained  the  agency's  action,  ap- 
pellant filed  a petition  for  review,  and  the  Board  re- 
manded the  case  to  the  regional  office  for  considera- 
tion of  the  reasonableness  of  the  penalty  under 
Douglas  v.  Veterans  Administration , MSPB  Docket 
No.  AT075299006  (April  10,  1981).  Specifically,  the 
Board  directed  the  regional  office  to  address 
"whether  there  was  available  another  position  at  the 
same  or  lower  grade  level  reguiring  less  responsibil- 
ity, which  the  appellant  was  gualified  to  fill,  and  in 
which  he  could  be  expected  to  perform  in  a fully  satis- 
factory manner."  Upon  reconsideration,  the  presid- 
ing official  found  no  such  position  available  and  de- 
termined that  the  penalty  of  removal  was  appropriate. 
Appellant  again  petitioned  for  review. 

Though  appellant  did  not  contest  the  presiding  offi- 
cial's finding  that  there  was  "no  position  of  a lower 
grade  or  less  responsibility  to  which  the  agency  could 
have  assigned  the  appellant  in  lieu  of  separation," 
he  did  argue  that  the  agency  was  obligated  to  find  him 
a vacancy  in  one  of  its  installations  worldwide.  The 
Board  disagreed  with  appellant's  comparison  of  his 
situation  with  that  of  an  employee  who  has  been  dis- 
placed by  reduction  in  force,  stating  that  taking  a dis- 
ciplinary action  against  an  unsatisfactory  employee  is 
not  the  same.  The  Board,  agreeing  with  the  presiding 
official,  held  that  the  Civil  Service  Reform  Act  of  1978 

. . . does  not  reguire  agencies  to  perform  the 
type  of  extensive  outplacement  services  for  em- 
ployees who  are  removed  for  unsatisfactory  per- 
formance as  appellant  contends,  especially  in 
view  of  the  fact  that  the  agency  provides  no  such 
services  for  employees  who  are  performing  satis- 
factorily. 

Finding  that  the  presiding  official  acted  correctly  by 
considering  only  positions  in  the  administrative  unit 
in  which  appellant  had  been  employed,  the  Board  de- 
nied appellant's  petition. 


ROBERT  G.  JOHNSON  v.  INTERNAL  REVENUE 
SERVICE  (Docket  No.  SF0752801002) 

December  21,  1982 

4.130;  4.210;  10.1121;  10.121;  10.1211;  10.1322 

Appellant,  suspended  for  45  days  for  misuse  of  a 
government  vehicle  and  for  habitual  use  of  intoxi- 


cants,  appealed  the  agency's  action  to  the  Board's  re- 
gional office.  When  the  presiding  official  did  not  hold 
a hearing  within  120  days  of  the  filing  date,  appellant 
contended  that  he  was  prejudiced  by  such  delay  and 
moved  for  a "direct  verdict."  Appellant's  representa- 
tive informed  the  presiding  official  and  the  agency 
that  appellant  no  longer  wished  to  have  a hearing, 
and  the  presiding  official  closed  the  record.  Subse- 
guently,  the  agency  expressed  opposition  to  appel- 
lant's motion,  stating  that  his  submissions  constituted 
"a  withdrawal  of  the  appeal  on  the  merits"  and  re- 
guested an  opportunity  to  address  the  merits  of  its  ac- 
tion if  the  presiding  official  reached  them  in  her  deci- 
sion. 

In  the  initial  decision,  the  presiding  official  did 
address  the  merits  based  on  evidence  already  in  the 
closed  record.  She  found  no  evidence  to  support 
either  that  the  vehicle  in  guestion  was  owned  by  the 
government  or  that  the  incidents  leading  to  appel- 
lant's suspension  established  his  habitual  use  of  in- 
toxicants. Moreover,  since  the  incidents  occurred 
while  appellant  was  off  duty,  the  presiding  official  de- 
termined that  appellant's  work  performance  was  not 
affected.  Thus,  the  presiding  official  found  the  agen- 
cy's action  unsupported  by  the  evidence,  and  the 
agency  petitioned  for  review. 

The  Board  noted  the  agency's  argument  that  it  was 
denied  its  right  to  reguest  a hearing.  However,  the 
Board  pointed  out  that  the  agency  knew  of  appellant's 
reguest  to  dispense  with  the  hearing  and  of  its  option 
to  reguest  that  the  presiding  official  schedule  a hear- 
ing regardless  so  that  it  could  present  testimony  to 
support  its  action. 

The  Board  also  considered  the  agency's  contention 
that  the  presiding  official  erred  when  she  reached  the 
merits  of  the  case  without  notifying  the  agency.  The 
agency  claimed  that  because  it  was  not  notified,  it  did 
not  check  the  appeal  file  for  completeness  and  there- 
fore inadvertently  omitted  the  information  verifying 
government  ownership  of  the  vehicle.  The  Board 
found  "no  showing  that  the  agency  was  misled  by  the 
presiding  official  into  believing  that  she  would  not 
reach  the  merits  in  the  initial  decision  or  that  the  par- 
ties would  have  an  additional  opportunity  to  make 
submissions."  The  Board  explained  that  5 C.F.R. 
§1201.11  requires  "the  issuance  of  an  initial  decision 
containing  findings  of  fact  and  conclusions  of  law  as  to 
'all  the  material  issues  of  fact  or  law.'  " Addressing 
the  agency's  charge  that  the  presiding  official  erred 
in  not  requesting  certain  evidence,  the  Board 
explained  that  although  the  presiding  official  has  the 
authority  to  request  that  evidence  be  produced,  "that 
authority  does  not  detract  from  the  agency's  responsi- 
bility for  the  presentation  of  its  case  before  the 
Board."  Citing  Parker  v.  Defense  Logistics  Agency , 1 


MSPB  489  (1980),  the  Board  pointed  out  that  the 
burden  of  proof  is  the  agency's.  It  found  that  the 
agency  failed  to  establish  the  charge  of  appellant's 
unauthorized  use  of  a government  vehicle  and  denied 
the  petition  for  review. 

W.  OTTO  JOHNSON  v.  DEPARTMENT  OF 
AGRICULTURE  (Docket  No.  DC075281 10580) 
December  7,  1982 

6.121;  6.710;  6.720 

Appellant  applied  for  disability  retirement,  and, 
subsequently,  the  agency  issued  a notice  proposing  to 
remove  him  for  misconduct.  While  appellant's 
application  for  disability  retirement  was  pending  with 
the  Office  of  Personnel  Management  (OPM),  the 
agency  removed  appellant,  and  appellant  appealed  to 
the  Board's  regional  office.  When  OPM  approved  ap- 
pellant's application,  the  agency  cancelled  the  re- 
moval and  issued  a "Change  Action  Notice" 
(AD-350),  separating  appellant  because  of  disability 
retirement.  On  the  form  the  agency  made  derogatory 
remarks  about  appellant's  removal.  The  agency  filed 
a motion  to  dismiss  appellant's  appeal  of  his  removal, 
and  in  response  to  such  motion,  appellant  requested 
that  the  remarks  on  the  AD-350  be  deleted.  The  pre- 
siding official  dismissed  appellant's  appeal  as  moot 
and  directed  the  agency  to  issue  a corrected  per- 
sonnel form  deleting  the  references  to  appellant's  re- 
moval. The  agency  petitioned  for  review. 

In  its  petition,  the  agency  argued  that  the  presiding 
official  erroneously  interpreted  statute  and  regula- 
tions when  she  directed  the  agency  to  change  the 
AD-350.  The  agency  specifically  contended  that  ap- 
pellant's disability  retirement  was  not  the  subject  of 
his  appeal  and  that  such  matter  was  therefore  not 
within  Board  jurisdiction.  Further,  the  agency  argued 
that  statute  precluded  the  Board  from  rendering  ad- 
visory opinions. 

The  Board  agreed  that  if  the  presiding  official 
properly  ruled  that  the  agency  had  canceled  appel- 
lant's removal,  she  lacked  the  authority  to  grant  the 
corrective  action  requested  by  appellant.  The  Board 
explained  that  "once  the  presiding  official  de- 
termined that  the  appeal  was  moot,  she  lacked  further 
authority  over  the  appeal  since  the  Board  is  pro- 
hibited by  5 U.S.C.  § 1 205(g)  from  issuing  advisory 
opinions."  However,  citing  HimmeJ  v.  Department  of 
Justice,  MSPB  Docket  No.  PH075209135  (June  2, 
1981),  the  Board  stated  that  the  "nature  of  the  agen- 
cy's action  against  a particular  appellant  at  the  time 
an  appeal  is  filed  with  the  Board  is  determinative  of 
the  Board's  jurisdiction."  According  to  Himmel, 
therefore,  an  agency's  modification  of  its  action  after 
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an  employee  has  filed  an  appeal  does  not  divest  the 
Board  of  jurisdiction  unless  the  employee  consents  or 
unless  the  agency  rescinds  the  action.  The  Board 
noted  that  although  the  agency  canceled  the  removal 
action,  "it  did  not  intend  to  cancel  the  underlying 
decision  to  remove  appellant  and  restore  him  to  the 
agency's  rolls."  In  the  Board's  view,  the  agency's  ac- 
tions were  an  attempt  "to  divest  appellant  of  his  right 
of  appeal  while  still  maintaining  records  which  were 
understandably  objectionable  to  appellant."  Finding 
that  the  agency's  cancellation  of  appellant's  removal 
was  not  bona  fide  and  that  the  agency  did  not  effect  a 
divestiture  of  the  Board's  jurisdiction  over  appellant's 
appeal,  the  Board  vacated  the  initial  decision  and  re- 
manded the  appeal  to  the  regional  office  for  a new 
adjudication. 

DEBORAH  G.  KIRBY  v.  VETERANS  ADMINISTRA- 
TION (Docket  No.  PH075281 10461) 

December  7,  1982 

1.390;  1.410 

Appellant,  a medical  clerk-typist,  appealed  her  re- 
moval for  unacceptable  performance  to  the  Board's 
regional  office.  The  presiding  official  found  the 
charges  supported  by  the  evidence  but,  in  light  of  ap- 
pellant's contention  that  personal  problems  affected 
her  performance,  found  the  penalty  of  removal  too  se- 
vere. The  presiding  official  reduced  the  penalty  to  -a 
60-day  suspension,  and  the  agency  petitioned  for  re- 
view. 

The  Board  noted  that  according  to  the  record,  ap- 
pellant started  with  the  agency  in  September  1980, 
and  the  agency  began  documenting  her  performance 
problems  two  months  later.  The  Board  further  noted 
that  numerous  errors  in  appellant's  work — and  appel- 
lant's reputation  of  unreliability — were  the  source  of 
complaints  from  her  coworkers  and  made  re-checking 
of  her  work  necessary.  Also,  the  Board  pointed  out 
that  in  December  1980,  appellant  advised  her  super- 
visor of  her  personal  problems,  which  concerned  her 
pregnancy  and  a broken  promise  of  marriage,  and  the 
supervisor  counseled  appellant  in  January  1981  about 
her  performance.  The  Board  noted  the  agency's  at- 
tempts to  reassign  appellant  to  other  areas.  However, 
the  record  indicated  that  appellant  objected  to  her 
reassignment  to  an  x-ray  file  room,  complaining  that 
lifting  x-ray  jackets  was  causing  problems  with  her 
pregnancy.  Further,  appellant's  transfer  to  a job  filing 
x-rays  in  folders  did  not  yield  an  improvement  in  her 
performance.  When  she  was  unable  to  obtain  a posi- 
tion in  any  other  service,  the  agency  removed  her. 
The  Board  concluded  that  such  action  was  reason- 
able. Accordingly,  the  Board  affirmed  the  initial  deci- 
sion as  modified  and  sustained  appellant's  removal. 


PATRICIA  D.  PRICE  v.  DEPARTMENT  OF  THE 
ARMY  (Docket  No.  AT075281 10660) 

December  6,  1982 

1.390;  3.430 

The  agency  removed  appellant  for  unacceptable 
performance  of  various  duties.  Specifically,  the 
agency  contended  that  she  was  deficient  in  her  re- 
sponsibilities to  assist  visitors,  to  receive  telephone 
calls,  to  type  correspondence  and  standard  forms,  to 
proofread  and  make  corrections,  to  file,  and  to  dis- 
tribute mail.  When  appellant  appealed  her  removal  to 
the  Board's  regional  office,  the  presiding  official 
found  that  although  appellant's  performance  was  defi- 
cient, the  agency  had  not  shown  that  it  had  provided 
training  for  her  so  that  she  could  perform  her  duties 
adeguately.  Based  on  the  agency's  failure  to  train  her, 
the  presiding  official  found  that  the  agency  had 
treated  appellant  disparately  from  another  employee, 
and  thus  had  committed  a prohibited  personnel  prac- 
tice, discriminating  against  her  on  the  basis  of  race. 
The  presiding  official  reversed  the  agency's  action, 
and  the  agency  petitioned  for  review.  Also,  the  Office 
of  Personnel  Management  (OPM)  filed  an  intervenor 
brief. 

Citing  Cho  v.  Dwight  David  Eisenhower  Army 
Medical  Center,  MSPB  Docket  No.  AT043209005  at 
6-8  (September  9,  1981),  the  Board  stated  that  it  had 
"explicitly  rejected  the  contention  that  ...  an 
agency  is  obligated  to  provide  training  before  remov- 
ing an  employee  for  unsatisfactory  performance.'  The 
Board  explained  that  in  Cho,  it  found  no  laws  or 
regulations  requiring  training.  The  Board  noted,  as 
had  OPM  in  its  brief,  that  an  agency's  obligation  is  to 
determine  the  training  needs  of  its  employees,  not  to 
train  a particular  individual.  Noting  that  the  record 
did  indicate  that  appellant's  work  was  inadequate,  the 
board  determined  that  the  agency  had  sustained  the 
charge  of  unsatisfactory  performance. 

In  considering  whether  the  agency  had  committed  a 
prohibited  personnel  practice  because  it  trained  a 
Caucasian  employee  but  did  not  train  appellant,  the 
Board  pointed  out  that  in  order  for  an  agency  to  be  in 
violation  of  5 U.S.C.  §2302(b)(6),  it  must  take  prefer- 
ential action  with  the  purpose  of  improving  one  em- 
ployee or  injuring  another.  The  Board  found  no  such 
evidence  of  a prohibited  personnel  practice  in  appel- 
lant's case.  In  comparing  appellant's  treatment  to  that 
of  the  employee  in  question,  the  Board  found  that  she 
and  appellant  were  not  similarly  situated.  The  Board 
noted  that  appellant  was  a GS-3  seasonal  clerk-typist, 
the  other  employee,  a GS-4  full-time  employee;  the 
other  employee  excelled  at  her  job,  appellant  per- 
formed poorly.  Noting  that  appellant  never  requested 
specific  training,  the  Board  pointed  out  that  she  had 
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basic  secretarial  skills  and  that  her  problems  were  not 
related  to  skill,  but  to  attitude.  Further,  the  Board 
pointed  out  that  the  other  employee's  training  was  not 
remedial,  but  to  expand  her  already  excellent  skills. 
Therefore,  the  Board  was  unable  to  find  that  appellant 
was  denied  training  because  of  her  race.  The  Board 
reversed  the  initial  decision  and  sustained  appellant's 
removal. 

ROBERT  E.  PULLEY  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES,  SOCIAL  SECURITY  AD- 
MINISTRATION (Docket  Nos.  PH075281 10048  and 
PH075281 10440) 

December  1 , 1982 

1.120;  1.400;  4.310 

Appellant  was  placed  on  enforced  leave,  then  re- 
moved, for  threatening  the  lives  of  his  supervisor  and 
another  employee.  The  record  indicated  that  after 
making  threats  on  August  28,  1980,  appellant  re- 
turned to  work  on  September  3 and  was  allowed  to 
perform  his  duties  until  midday  September  4,  when  he 
was  placed  on  administrative  leave.  On  September  8, 
he  was  notified  that  as  of  September  15,  he  would  be 
on  enforced  leave.  Subsequently,  appellant  was  re- 
moved on  April  17, 1981. 

When  appellant  appealed  to  the  Board's  regional 
office,  the  presiding  official  issued  initial  decisions  on 
both  of  the  actions.  The  presiding  official  found  that 
the  enforced  leave  constituted  a suspension  of  more 
than  14  days,  and,  thus,  that  the  agency  committed  a 
prohibited  personnel  practice  by  instituting  the  en- 
forced leave.  Further,  although  the  presiding  official 
found  that  the  agency  had  proved  the  charge  against 
appellant,  he  determined  that  the  penalty  of  removal 
was  unwarranted.  Thus,  the  presiding  official  re- 
duced the  penalty  to  a 90-day  suspension.  The  agency 
petitioned  for  review  of  both  initial  decisions. 

The  Board  explained  that  according  to  Mosely  v. 
Department  of  the  Navy,  4 MSPB  221  (1980),  deter- 
mining that  enforced  leave  constitutes  suspension  de- 
pends upon  whether  the  appellant  was  placed  on 
leave  without  his  consent,  whether  appellant  was  will- 
ing and  able  to  work  during  that  leave  period,  and 
whether  the  enforced  leave  was  disciplinary.  The 
Board  noted  that  according  to  the  record,  appellant 
was  placed  on  enforced  leave  without  his  consent, 
though  he  was  willing  to  work — and  did  return  to  work 
five  days  after  he  made  the  threats.  The  Board  further 
noted  that  not  only  did  the  agency  allow  appellant  to 
perform  his  duties  for  a day  and  a half,  but  it  also  per- 
mitted him  to  work  for  the  same  person  he  had  threat- 
ened just  days  earlier.  Also,  the  Board  agreed  with 
the  presiding  official's  finding  that  the  agency  im- 


posed the  enforced  leave  for  disciplinary  reasons. 
Therefore,  the  Board  determined  that  appellant  "met 
the  three  Mosely  criteria  and  his  placement  on  en- 
forced leave  constituted  a suspension."  Finding  that 
the  agency  committed  harmful  error  when  it  sus- 
pended appellant  without  adhering  to  5 U.S.C. 
§7513,  the  Board  could  not  sustain  the  agency's  action 
placing  him  on  enforced  leave. 

Concerning  appellant's  removal,  the  Board  found 
that  the  presiding  official  erred  in  reducing  the 
removal  penalty  to  a 90-day  suspension,  based  on  ap- 
pellant's clean  disciplinary  record  and  satisfactory 
work  record.  The  Board  stated  that  appellant's  threat 
to  shoot  his  supervisor  and  a coworker  in  the  head  was 
a serious  offense  affecting  the  efficiency  of  the  service 
and  the  agency's  responsibility  to  keep  the  workplace 
safe.  The  Board  thus  found  the  penalty  of  removal  ap- 
propriate. Accordingly,  the  Board  affirmed  as  modi- 
fied the  initial  decision  regarding  enforced  leave  and 
ordered  the  agency  to  cancel  appellant's  suspension 
for  the  period  September  15,  1980-April  17,  1981. 
However,  the  Board  reversed  the  initial  decision  re- 
garding removal  and  sustained  appellant's  removal. 

MICHAEL  R.  ROBINSON  v.  U.S.  POSTAL  SERVICE 

(Docket  No.  CH075281 10262) 

December  27,  1982 

4.320;  10.1322 

Appellant  was  removed  from  the  position  of  city 
carrier  for  failing  to  discharge  his  duties  properly 
which  resulted  in  delay  of  the  mails.  According  to  the 
record,  the  agency  took  its  action  because  on  the  day 
in  question,  appellant  returned  to  the  station  early 
after  having  delivered  only  about  15  percent  of  the 
mail.  While  appellant  claimed  that  sidewalks  were  im- 
passable, a subsequent  investigation  revealed  that 
most  sidewalks  were  passable.  When  appellant  ap- 
pealed to  the  Board's  regional  office,  the  presiding 
official  found  that  the  agency  had  established  the 
charge  against  appellant  and  that  the  penalty  was 
warranted.  Consequently,  appellant  petitioned  for  re- 
view. 

Considering  appellant's  allegation  that  the  tran- 
script of  the  hearing  contained  errors,  the  Board  ex- 
plained that  it  would  not  review  a record  based  on 
the  mere  assertion  of  error.  The  Board  pointed  out 
that  according  to  Weaver  v.  Department  of  the 
Navy,  2 MSPB  297  (1980),  "the  petitioning  party 
must  . . . explain  in  the  petition  why  the  challenged 
factual  determination  is  incorrect,  and  identify  the 
specific  evidence  in  the  record  which  demonstrates 
the  error,"  The  Board  determined  that  appellant  had 
not  met  the  criteria  necessary  to  justify  a review. 
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The  Board  agreed  with  appellant's  allegation  that 
despite  his  indication  on  the  appeal  form,  the  issue  of 
discrimination  was  never  discussed.  The  Board  ex- 
plained that  §1201. 151(b)  states  its  policy  "to  adjudi- 
cate impartially,  thoroughly  and  fairly  all  issues 
raised  under  this  subpart"  and  to  "allow  appellants  an 
opportunity  to  raise  allegations  of  discrimination 
during  the  appeals  process."  The  Board  added  that 
§1201.153  outlines  reguirements  for  petitions  raising 
issues  of  prohibited  discrimination.  Stating  that  ap- 
pellant complied  with  the  pertinent  provisions,  the 
Board  found  that  the  presiding  official  erred  in  not  ad- 
dressing the  matter  of  discrimination. 

The  Board  noted  that  instead  of  basing  his  allega- 
tion on  specific  grounds,  such  as  discrimination  be- 
cause of  race  or  sex,  appellant  stated  that  he  was  dis- 
criminated against  because  management  would  not 
accept  his  excuses  for  using  sick  leave.  Therefore, 
though  the  presiding  official  erred  in  not  addressing 
appellant's  allegation,  the  Board  stated  that  it  was  also 
necessary  to  consider  whether  such  error  was  harmful 
so  as  to  justify  a review  of  the  initial  decision.  Deter- 
mining that  appellant's  allegation  of  discrimination 
"was  a general  statement  not  based  on  any  of  the  ac- 
ceptable grounds  for  discrimination,"  the  Board 
found  that  the  presiding  official's  error  had  not  af- 
fected appellant's  substantive  rights.  Accordingly,  it 
denied  the  petition  for  review. 

CEPHAS  J.  SWEET  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES,  SOCIAL  SECURITY  AD- 
MINISTRATION (Docket  No.  PH075281 10342) 
December  6,  1982 

3.1321; 10.111 

Appellant  was  first  demoted  for  physical  inability  to 
perform  the  duties  of  his  position,  then  removed  for 
absence  without  leave  (AWOL).  According  to  the  rec- 
ord, because  appellant  suffered  a work-related  injury, 
the  agency  gave  him  light  duty  for  four  and  one-half 
years  at  his  doctor's  recommendation.  When  the 
agency  directed  appellant  to  obtain  a fitness-for-duty 
examination,  the  examination  revealed  that  appel- 
lant's impairment  would  continue  to  prevent  him  from 
performing  the  duties  of  his  warehouseman  position. 
Conseguently,  the  agency  reassigned  appellant  to  the 
position  of  supply  clerk,  an  action  which  constituted  a 
demotion.  Though  appellant  was  entitled  to  retain  his 
warehouseman  salary,  he  objected  to  his  reassign- 
ment because  the  job  was  located  in  a building  with- 
out a medical  unit  or  a cafeteria.  When  appellant  re- 
fused to  report  for  work,  the  agency  removed  him. 

Appellant  appealed  to  the  Board's  regional  office, 
alleging  handicap  discrimination.  The  presiding  offi- 


cial sustained  the  removal  and  dismissed  the  appeal 
of  the  demotion  as  untimely  filed.  In  a petition  for  re- 
view, appellant's  counsel  guestioned  the  dismissal  of 
the  demotion  appeal,  claiming  that  appellant's  lack  of 
education  established  good  cause  for  waiving  the  time 
limits  for  filing  an  appeal.  Noting  that  appellant — 
without  help  from  counsel — filed  a timely  appeal  of 
his  removal,  the  Board  found  no  reason  to  disturb  the 
presiding  official's  dismissal  of  the  demotion  appeal. 
The  Board  also  considered  appellant's  allegation  of 
handicap  discrimination,  noting  the  argument  of 
appellant's  counsel  that  the  demotion  and  removal 
were  unjustified  because  appellant  successfully  per- 
formed the  duties  of  warehouseman  for  four  and  one- 
half  years.  However,  the  Board  noted  that  appellant 
was  placed  on  light-duty  status  and  performed  mini- 
mum functions — not  the  full  range  of  duties  of  ware- 
houseman. Further,  the  Board  determined  that  the 
lack  of  a medical  unit  and  a cafeteria  at  the  new  work- 
site was  no  reason  for  appellant  to  refuse  reassign- 
ment. Thus,  the  Board  found  that  "the  agency  had  no 
obligation  to  retain  appellant  in  his  former  position 
and,  in  fact,  made  every  reasonable  effort  to  accom- 
modate appellant's  physical  handicap." 

Regarding  the  charge  of  AWOL,  the  Board  noted 
the  contention  of  appellant's  counsel  that  appellant 
should  have  been  placed  on  sick  or  administrative 
leave  instead.  Pointing  out  that  appellant  was  not  sick 
according  to  5 C.F.R.  §630.401,  the  Board  found  no 
evidence  that  appellant  ever  reguested  sick  leave. 
Further,  the  Board  noted  that  appellant  continued  to 
report  for  duty  at  his  former  worksite.  Finding  that  the 
agency's  placement  of  appellant  in  AWOL  status  was 
proper,  the  Board  denied  the  petition  for  review. 


PERFORMANCE 

RAJINDER  S.  BAJWA  v.  DEPARTMENT  OF  AGRI- 
CULTURE (Docket  No.  DC531D82 10383) 

December  21,  1982 

4.320;  9.110;  9.213;  9.2141 

Finding  appellant's  performance  not  at  an  accept- 
able level  of  competence  (ALOC)  during  the  156- 
week  waiting  period,  the  agency  withheld  his  within- 
grade  increase.  Appellant  appealed  to  the  Board's  re- 
gional office,  alleging  that  the  agency  should  have 
placed  greater  emphasis  on  the  latter  part  of  appel- 
lant's waiting  period  during  which  his  performance 
was  acceptable.  The  presiding  official  found  that  the 
agency's  action  withholding  appellant's  within-grade 
increase  was  supported  by  the  record.  Appellant  peti- 
tioned for  review. 
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The  Board  explained  that  under  5 C.F.R.  §531 .408, 
agencies  must  inform  employees  of  what  specifically 
constitutes  ALOC  in  their  positions  "at  the  beginning 
of  the  appraisal  period  or  within  a reasonable  time 
after  initial  appointment  or  permanent  change  in  posi- 
tion.” The  Board  added  that  5 C.F.R.  §531.409  re- 
quires that  an  ALOC  determination  reflect  an  em- 
ployee's performance  "during  the  waiting  period  ex- 
cept when  an  employee  has  not  been  informed  of  the 
specific  requirements  for  performance  at  an  accept- 
able level  of  competence  at  least  thirty  days  before  the 
end  of  a waiting  period."  In  such  case,  as  the  Board 
explained,  the  ALOC  determination  is  postponed,  the 
employee  is  informed  of  his  performance  require- 
ments, and  the  ALOC  determination  is  made  after  the 
employee  has  the  opportunity  to  demonstrate  perfor- 
mance. Applying  these  requirements  to  appellant's 
case,  the  Board  pointed  out  that  according  to  the 
record,  appellant  knew  what  was  expected  of  him 
throughout  the  waiting  period  and  that  in  appellant's 
case,  the  agency  was  required  to  base  the  ALOC  de- 
termination on  appellant's  performance  during  the 
entire  waiting  period.  Finding  "no  error  in  the  agen- 
cy's determination  that  the  acceptable  performance  at 
the  end  of  the  waiting  period  was  outweighed  by  the 
earlier  poor  performance,"  the  Board  denied  the  peti- 
tion. 

PRACTICES  AND  PROCEDURES 

GARY  L.  LYNN  v.  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES,  SOCIAL  SECURITY  ADMINIS- 
TRATION (Docket  No.  CH07528210184) 

December  15,  1982 

4.200;  10.000000;  10.112;  10.1213;  10.811 

When  appellant  was  removed,  he  appealed  to  the 
Board's  regional  office,  and,  by  order  dated  Decem- 
ber 30,  1981,  the  regional  office  ordered  the  agency 
to  respond  to  the  appeal  within  15  calendar  days  of  re- 
ceipt of  the  order.  Although  the  regional  office  in- 
formed the  agency  of  recently  amended  Board  rules 
regarding  service  requirements  for  pleadings,  the 


agency  submitted  a request  for  an  extension  of  time 
but  failed  to  furnish  the  required  number  of  copies 
and  to  certify  that  it  had  served  appellant's  repre- 
sentative. The  agency  resubmitted  its  request  for  an 
extension  of  time  until  January  22,  and  the  regional 
office  granted  it.  However,  the  agency's  response  was 
received  after  the  extended  time  had  ended.  There- 
fore, by  order  dated  February  3,  1982,  the  regional 
office  directed  the  agency  to  show  cause  why  sanc- 
tions should  not  be  imposed  for  its  failure  to  comply 
with  the  order  to  file  a timely  response. 

The  agency  offered  several  reasons  for  its  untimely 
response — that  its  personnel  branch  caused  delays  in 
assembling  the  case  file,  that  the  amount  of  time  it 
sought  in  the  extension  was  insufficient,  and  that  it  did 
not  receive  notice  that  the  extension  was  granted  until 
January  28.  However,  the  presiding  official  con- 
cluded that  the  agency  failed  to  exercise  due  dili- 
gence in  complying  with  Board  requirements.  Noting 
that  the  agency  took  no  action  to  assemble  the  case 
file  until  shortly  before  the  due  date  and  that  it  ne- 
glected to  request  a further  extension,  the  presiding 
official  found  sanctions  warranted.  Accordingly,  the 
presiding  official  struck  from  consideration  the  evi- 
dence included  in  the  agency's  response,  concluded 
that  the  agency  failed  to  support  the  charge,  and  re- 
versed appellant's  removal.  The  agency  petitioned  for 
review. 

The  Board  noted  the  agency's  argument  that  to 
reinstate  appellant  would  constitute  granting  a de- 
fault judgment  against  the  United  States.  Since  the 
presiding  official  made  a determination  on  the  merits 
of  appellant's  case  and  found  the  agency's  action  un- 
supported by  the  evidence,  the  Board  found  the 
agency's  argument  unsubstantiated.  Although  the 
agency  questioned  the  imposition  of  sanctions,  the 
Board  held  that  "presiding  officials  have  authority  to 
impose  sanctions  upon  parties  as  necessary  to  serve 
the  ends  of  justice."  Noting  that  the  regional  office 
fully  informed  the  agency  of  service  and  timeliness  re- 
quirements, the  Board  found  that  the  agency's  con- 
duct warranted  the  imposition  of  sanctions,  that  the 
agency  failed  to  prove  its  charges,  and  that  the  pre- 
siding official's  reversal  of  the  removal  was  proper. 
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WALSH,  Kenneth  J.  v.  Department  of  Agriculture 
(Docket  No.  SE075281 10145;  December  9,  1982) 
4.200;  4.310 

WANG,  Thomas  C.  v.  Department  of  the  Navy  (Doc- 
ket No.  NY075281 10297;  December  15,  1982) 
10.1321;  10.811 

WASHINGTON,  Stanley  W.,  Jr.  v.  General  Services 
Administration  (Docket  No.  DC075281 10455;  De- 
cember 6,  1982) 10.1321 

WELLS,  Thomas  W.  et  al.  v.  Richard  S.  Schweiker  et 
al.  (Docket  No.  HQ120500017;  December  6,  1982) 
10.2261;  14.550 

\VHITE,  Gaylord  W.  v.  U.S.  Postal  Service  (Docket 
No. CH075281 10185;  December  30,  1982)  6.124; 
10.000000 

WILLIAMS,  Michael  v.  General  Services  Administra- 
tion (Docket  No.  DC075281 10397;  December  29, 
1982)1.410 

WILSON,  Delores  S.  v.  U.S.  Postal  Service  (Docket 
No.  AT075281 10272;  December  1,  1982)  10.1321; 
10.430 

YAZZIE,  Dollie  L.  v.  Department  of  the  Interior  (Doc- 
ket No.  DA03518010093;  December  2,  1982)  (See 
BENNALLY,  Mary  A.) 

ZEMBAL,  Edward  P.  v.  Department  of  the  Interior 
(Docket  No.  DA03518010104;  December  2,  1982) 
(See  BENNALLY,  Mary  A.) 

SHORT  DENIALS  AND  DISMISSALS 

ABADIE,  Ronald  J.  v.  Department  of  Labor  (Docket 
No.  DA07528 110639;  December  15,  1982) 
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ACALA,  Melchor  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF08318210332;  December  16, 
1982) 

ASHMAN,  Marianne  v.  Federal  Aviation  Administra- 
tion (Docket  No.  PH315H8210431 ; December  15, 
1982) 

BATTLE,  Alice  D.  and  FORD,  Iris  D.  v.  Department 
of  Health  and  Human  Services  (Docket  Nos. 
DC075281 10578  and  DC075281 10579;  December 

30. 1982) 

BEAIRD,  Hubert  C.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10701 ; December  8,  1982) 
BELL,  William  v.  Department  of  Health  and  Human 
Services  (Docket  No.  NY075281 10197;  December 

29. 1982) 

BILLS,  J.  C.  v.  Department  of  Justice  (Docket  No. 

AT075281 10680;  December  6,  1982) 

BOSTIAN,  Harry  E.  v.  Environmental  Protection 
Agency  (Docket  No.  CH03518210146;  December 

23. 1982) 

BOYD,  William  G.  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH083181 10636;  December  7, 
1982) 

BRANCH,  Herbert  v.  Department  of  Defense,  Defense 
Contract  Audit  Agency  (Docket  No. 
AT075281 10570;  December  15,  1982) 

BREULEUX,  Clarence  E.  v.  Department  of  the  Air 
Force  (Docket  No.  CH035181 10530;  December  29, 
1982) 

BROWN,  Harry  E.  v.  Department  of  the  Navy  (Docket 
No.  PH07528 110405;  December  6,  1982) 

BUCKNER,  Forrest  W.  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528210573;  December  28,  1982) 
BURDEN,  Wayne  L.  v.  U.S.  Postal  Service  (Docket 
No.  CH035381 10357;  December  15,  1982) 
BURKHART,  James  J.  v.  Department  of  the  Army 
(Docket  No.  PH075281 10337;  December  7,  1982) 
BUTLER,  Marvella  v.  Department  of  the  Air  Force 
(Docket  No.  DA07528210197;  December  7,  1982) 
CADOFF,  Barry  v.  Department  of  Commerce  (Docket 
No.  DC035181 10865ADD;  December  16,  1982) 
CRUZ,  Guillermo  N.  v.  U.S.  Postal  Service  (Docket 
No.  AT07528210349;  December  8,  1982) 

CANTIS,  Douglas  M.  v.  Department  of  Energy  (Dock- 
et No.  PH03518210023;  December  23,  1982) 
CHAMBERLAIN,  Theodore  K.  v.  Veterans  Adminis- 
tration (Docket  No.  DC07528090237ADD;  Decem- 
ber 29,  1982) 

COOPER,  Kenneth  M.  v.  Tennessee  Valley  Authority 
(Docket  No.  AT035181 11212;  December  23,  1982) 
CUSSEN,  Robert  G.  v.  U.S.  Postal  Service  (Docket 
No.  NY075282 10078;  December  28,  1982) 

DANIELS,  Phyllis  B.  v.  Department  of  the  Navy 
(Docket  No.  PH531D8010292;  December  27,  1982) 
DAVIS,  Willie,  Jr.  v.  U.S.  Postal  Service  (Docket  No. 
AT075282 10884;  December  23,  1982) 


DENNIS,  Dorothy  and  JAHN,  Judith  v.  Department  of 
Labor  (Docket  Nos.  PH075281  10574  and 
PH07528 110600;  December  2,  1982) 

DUBUISSON,  Ruby  L.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  AT831L82 10325;  December 

15, 1982) 

DUKE,  Jean  S.  v.  Department  of  the  Army  (Docket  No. 

AT075281 10517;  December  2,  1982) 

DUNN,  Patricia  v.  Department  of  the  Air  Force  (Dock- 
et No.  AT34438210720;  December  28,  1982) 
EDENFIELD,  James  E.  v.  Department  of  Agriculture 
(Docket  No.  AT03518210295;  December  23,  1982) 
(See  MILLER,  Leslie  A.) 

ELIAS,  Thomas  Henry  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10394ADD;  December  21 , 1982) 
EWUELL,  Edward  v.  Office  of  Personnel  Management 
(Docket  No.  PH083 182 10222;  December  16,  1982) 
FORD,  Iris  D.  v.  Department  of  Health  and  Human 
Services  (Docket  No.  DC075281 10579;  December 
30,  1982)  (See  BATTLE,  Alice  D.) 

GATES,  Charles  v.  Office  of  Personnel  Management 
(Docket  No.  SL83 1 L82 10121;  December  23,  1982) 
GIBSON,  John  C.  v.  Department  of  Defense  (Docket 
No.  DC07528 110581;  December  27,  1982) 
GILMORE,  Jimmy  O.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DA831L82 10488;  December  13, 
1982) 

GIOVANNINI,  Carl  P.  v.  Department  of  the  Navy 
(Docket  No.  PH07528210135;  December  23,  1982) 
GONZALES,  Claudio  S.  v.  Department  of  the  Air 
Force  (Docket  No.  SF075281 10772;  December  9, 
1982) 

GRANT,  Marion  W.  v.  Department  of  the  Treasury 
(Docket  No.  AT075281 10699;  December  6,  1982) 
GULLEY,  Jimmie,  Jr.  v.  U.S.  Postal  Service  (Docket 
No.  CH075281 10416;  December  15,  1982) 
GUSTAFSON,  Arnold  v.  Department  of  the  Air  Force 
(Docket  No.  AT34438210012;  December  15,  1982) 
HARLOW,  Eugene  v.  Department  of  Health  and  Hu- 
man Services  (Docket  No.  AT34438210419;  Decem- 
ber 28,  1982) 

HUNTER,  John  v.  U.S.  Postal  Service  (Docket  No. 

BN07528210181 ; December  28,  1982) 

HYDE,  Elizabeth  v.  U.S.  Postal  Service  (Docket  No. 

AT035382 11300;  December  27,  1982) 

JAHN,  Judith  v.  Department  of  Labor  (Docket  No. 
PH07528 110600;  December  2,  1982)  (See  DENNIS, 
Dorothy) 

JULSON,  Lee  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L9013ADD;  December  16,  1982) 
KING,  Michael  v.  Federal  Aviation  Administration 
(Docket  No.  AT075282F0241;  December  8,  1982) 
KIRSCH,  Peter  A.  v.  Pension  Benefit  Guaranty  Cor- 
poration (Docket  No.  DC035181 10858;  December 

7, 1982) 
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LEWIS,  Edgar  W.  v.  Department  of  Energy  (Docket 
No.  DC035 182 10052;  December  8,  1982) 

LONG,  Daniel  E.  v.  Veterans  Administration  (Docket 
No . PH07528 1 1 0490;  December  21,1 982) 
MATHENY,  Marvin  v.  Department  of  the  Treasury 
(Docket  No.  SF07528210585;  December  7,  1982) 
MILLER,  Leslie  A.  and  EDENFIELD,  lames  E.  v.  De- 
partment of  Agriculture  (Docket  Nos. 
AT035 182 10293  and  AT035 182 10295;  December 
23, 1982) 

MONTERROSA,  Tomas  v.  U.S.  Postal  Service  (Dock- 
et No.  SF07528210549;  December  6,  1982) 
MORGAN,  Sanford  L.  v.  Department  of  the  Army 
(Docket  No.  DC315H81 10722;  December  21 , 1982) 
MORRIS,  Ricky  D.  v.  Department  of  the  Air  Force 
(Docket  No.  CH075281 10578;  December  15,  1982) 
MOSKI,  Douglas  W.  v.  Department  of  the  Air  Force 
(Docket  No.  AT0315H8210501 ; December  6,  1982) 
MURPHY,  Howard  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT08318210006;  December  16, 
1982) 

NAONE,  Kaipoleimanu  v.  Department  of  Health  and 
Human  Services  (Docket  No.  SF07528210489;  De- 
cember 6, 1982) 

NELSON,  Henry  G.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT08318210323;  December  15, 
1982) 

OLSEN,  Marjorie  E.  v.  General  Services  Administra- 
tion (Docket  No.  DC075281 10785;  December  21, 
1982) 

PATTERSON,  Herbert  W.  v.  Department  of  Defense 
(Docket  No.  AT34438210272;  December  23,  1982) 
PHELPS,  Frances  v.  Equal  Employment  Opportunity 
Commission  (Docket  No.  SF03518210430;  Decem- 
ber 28, 1982) 

POWERS,  Neil  L.  v.  Department  of  the  Army  (Docket 
No.  CH075281 10585;  December  15,  1982) 

PRATT,  Sharon  D.  v.  Department  of  the  Army  (Dock- 
et No.  AT075281 10604;  December  27,  1982) 

PRICE,  Dwaine,  Sr.  v.  U.S.  Postal  Service  (Docket 
No.  SF075282 10497;  December  27,  1982) 

RANCE,  Darnell  v.  Veterans  Administration  (Docket 
No.  CH07528210194;  December  8,  1982) 
RUTLEDGE,  Larry  v.  Tennessee  Valley  Authority 
(Docket  No.  AT075281 1 1052;  December  23,  1982) 
SALZANO,  Lawrence  v.  Department  of  Health  and 
Human  Services  (Docket  No.  DC531D81 10674;  De- 
cember 6,  1982) 

SANDOVAL,  Vincent  M.  v.  Department  of  the  Army 
(Docket  No.  SF075281 1 1026;  December  27,  1982) 
SCOTT,  Vincent  v.  U.S.  Postal  Service  (Docket  No. 

PH07528210428;  December  15,  1982) 

SKINNER,  Chester  v.  Department  of  the  Air  Force 
(Docket  No.  SF315H8210719;  December  28,  1982) 
SMITH,  Frank  v.  Department  of  the  Air  Force  (Docket 
No.  DC07528210475;  December  13,  1982) 


SMITH,  Ira  L.  v.  U.S.  Postal  Service  (Docket  No. 

BN075209059;  December  15,  1982) 

STOTS,  Jesse  D.  v.  U.S.  Postal  Service  (Docket  No. 

DA075281 10619;  December  7,  1982) 

STUBBINGS,  Dennis  L.  v.  Department  of  the  Army 
(Docket  No.  NY07528210035;  December  8,  1982) 
TEUBNER,  Theresia  v.  Veterans  Administration 
(Docket  No.  NY07528210450;  December  15,  1982) 
WHITLEY,  Constance  v.  Department  of  Health  and 
Human  Services,  Social  Security  Administration 
(Docket  No.  CH07528210169;  December  23,  1982) 
WHITLEY,  Grace  B.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH083181 10644;  December  23, 
1982) 

WILLIAMS,  Keith  v.  Department  of  the  Navy  (Docket 
No.  SF07528210479;  December  30,  1982) 
WILLIAMS,  Parnice  O.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DC831L81 10334ADD;  De- 
cember 8, 1982) 

WRIGHT,  Joan  E.  v.  Department  of  Agriculture 
(Docket  No.  PH531D81 10582;  December  15,  1982) 

EXTENSIONS  OF  TIME 

PORCELLO,  Tina  M.  and  MURTHA,  James  M.  v. 
Merit  Systems  Protection  Board  (Docket  No. 
HQ0351 81 10068;  December  21,  1982) 

SPECIAL  COUNSEL  (Jewel  Mortensen)  v.  Depart- 
ment of  the  Army  (Docket  No.  HQ120681 10017;  De- 
cember 3, 1982) 

REMAND 

HUGHES,  Gilbert  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  DC0831L81 10434;  December  9, 
1982) 

ERRATA 

LIZUT,  Otto  v.  Department  of  the  Army  (Docket  No. 

PH075281 10266;  December  13,  1982) 

VILLELA,  Raul  M.  v.  Department  of  the  Air  Force 
(Docket  No.  DA075281 10407;  December  30,  1982) 
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COURT  CASES 


RAICOVICH  v.  U.S.  POSTAL  SERVICE,  No. 

81-1788,  slip  op  (D.C.  Cir.,  April  16,  1982)* 

The  court  vacated  the  Board's  decision  to  affirm  the 
agency's  refusal  to  restore  appellant  after  recovery 
from  a job  injury  more  than  one  year  after  compensa- 
tion benefits  commenced,  after  finding  that  the  deci- 
sion was  not  in  accordance  with  law. 

After  suffering  a disabling  injury  while  on  the  job, 
appellant  received  disability  compensation  while  con- 
tinually absent  from  work.  After  14  months  the  agency 
removed  him  because  of  continued  absence  exceed- 
ing one  year.  He  continued  receiving  disability  bene- 
fits for  six  additional  years  and  then  requested  rein- 
statement based  on  a medical  examination  indicating 
he  was  fit  for  reemployment. 

The  agency  denied  appellant's  request  as  not  in  its 
best  interest.  The  basis  for  denial  was  a review  of  ap- 
pellant's previous  work  record  consisting  of  three  dis- 
ciplinary suspensions  (one  for  two  days,  one  for  14 
days,  and  one  for  30  days);  ten  job-related  accidents; 
and  an  indication  that  appellant  abused  sick  leave. 
However,  there  were  no  charges  pending  against  ap- 
pellant at  the  time  of  the  disabling  injury  and  there 
had  been  no  effort  to  remove  him  prior  to  that  time.  In 
addition,  there  was  no  evidence  that  the  ten  accidents 
were  willful,  and  nothing  to  suggest  that  appellant 
abused  sick  leave. 

The  presiding  official  rejected  appellant's  argu- 
ment that  a previous  work  record  can  be  considered 
in  such  cases  only  when  a disciplinary  action,  possi- 
bly resulting  in  removal,  was  pending  at  the  time  of 
the  compensable  injury.  The  presiding  official  instead 
said  "the  more  reasonable  standard  is  whether  the 
agency  can  reasonably  expect  the  recovered  em- 
ployee to  be  competent  and  effective.  To  the  extent 
that  a . . . previous  work  record  aids  . . . that  deter- 
mination, it  may  be  considered."  The  presiding  offi- 
cial concluded  that  appellant's  previous  work  record 
justified  the  agency's  refusal  to  reemploy  him.  The 
Board  affirmed  the  initial  decision  upon  petition  for 
review. 

The  court,  in  its  opinion,  explained  the  history  and 
the  basis  in  law  and  regulation  for  the  reemployment 
of  recovered  disabled  employees.  Title  5 U.S.C. 
§8 151(b)(1)  guarantees  reemployment  to  injured  em- 

*  Periodically,  the  DIGEST  will  include  summaries  of  court  cases  in- 
volving Board  decisions,  or  other  relevant  cases. 


ployees  recovering  within  one  year,  and  §8 151  (b)(2) 
accords  priority  reemployment  to  those  whose  disabil- 
ity exceeds  one  year  and  requires  that  all  reasonable 
efforts  to  reemploy  them  be  made. 

Under  5 C.F.R.  §353.07,  an  applicant  for  reemploy- 
ment pursuant  to  5 U.S.C.  §8 151  (b)(2)  is  entitled  to 
"priority  consideration,"  which  is  in  the  case  of  the 
Postal  Service  defined  by  5 C.F.R.  §302.  Section 
302.202  requires  agencies  to  establish  and  publish 
"qualification  standards  such  as  relating  to  experi- 
ence, training,  citizenship,  minimum  age,  physical 
condition,  etc.  which  relate  to  the  duties  to  be  per- 
formed." 

The  Board  cited  its  recent  decision  of  Thompson  v. 
U.S.  Postal  Service,  DA035399002  (March  26,  1981) 
as  precedent  for  its  final  decision  to  reject  appellant's 
reemployment  application.  Although  the  court 
agreed  that  Thompson  was,  for  relevant  purposes,  in- 
distinguishable from  the  present  case,  it  nevertheless 
voiced  its  disagreement  with  the  Board's  conclusion  in 
Thompson  by  vacating  the  decision  in  the  present 
case. 

The  court  found  that  it  would  be  inconsistent  with 
the  statutory  purpose  of  §8 151  (b)(2)  for  an  agency  to 
refuse  to  rehire  a recovered  former  employee  on  the 
basis  of  prior  conduct  for  which  he  was  not  dismissed. 
It  explained  that  the  agency  failed  to  meet  the  statu- 
tory obligation  of  making  "all  reasonable  efforts  to 
place"  appellant  and  by  such  means  "accord  [him] 
priority"  when  it  made  no  effort  to  place  him  in  his  for- 
mer or  equivalent  position  and  denied  his  application 
for  reinstatement  while  hiring  other  applicants  with  no 
prior  U.S.  Postal  Service  association. 

The  court  further  said  that  to  allow  an  agency  to  dis- 
regard its  statutory  obligation  because  of  an  appli- 
cant's past  misconduct  which  never  resulted  in  dis- 
missal would  pervert  the  statute  by  permitting  a form 
of  double  punishment  for  the  same  misdeed  in  the 
guise  of  implementing  a statute  intended  to  confer  ad- 
ditional benefits  on  injured  workers. 

The  court  examined  the  agency's  actions  with  re- 
gard to  the  Office  of  Personnel  Management's  regula- 
tions at  5 C.F.R.  §302  and  found  that  in  order  for  the 
regulatory  language  "priority  consideration"  to  be 
consistent  with  the  statutory  language  "priority  in 
placing,"  any  interpretation  must  include  both  proce- 
dural and  substantive  priority.  Consequently,  priority 


consideration  requires  that  a former  employee  in 
good  standing  at  the  time  of  his  injury,  who  was  not 
engaged  in  egregious  behavior  of  the  sort  described 
in  5 C.F.R.  §302.203  must  be  placed  on  an  appropri- 
ate priority  employment  list  and  considered  for  reem- 
ployment when  vacancies  arise. 

The  court  finally  stated  that  a 5 U.S.C.  §8151  (b)(2) 
applicant  may  only  be  disqualified  from  restoration 
for  the  same  conduct  that  would  have  justified  his  dis- 
charge if  he  were  continuously  employed. 

STEVENS  v.  TENNESSEE  VALLEY  AUTHORITY,  No. 

80-3763,  slip  op  (6th  Cir . , Sept.  1 , 1982) 

The  court  set  aside  the  Board's  decision  upholding 
the  agency's  denial  of  veterans  reemployment  rights. 

While  working  on  a nuclear  plant  construction  proj- 
ect for  the  Tennessee  Valley  Authority  (TVA),  appel- 
lant was  called  to  active  duty  in  the  National  Guard  on 
November  29,  1978.  After  his  departure,  TVA  rou- 
tinely terminated  his  employment  because  of  his  un- 
availability for  work.  Upon  his  return  from  active  duty 
on  August  20,  1979,  appellant  requested  restoration 
to  his  former  position. 

TVA  denied  the  request  but  offered  him  a new  job. 
However,  he  was  unable  to  obtain  the  necessary  union 
referral  for  the  new  job  and  eventually  obtained  other 
employment. 

The  Board  upheld  the  agency's  action,  finding  that 
appellant  was  not  entitled  to  restoration  under  38 
U.S.C.  §2021  and  2024  because  his  former  position 
was  a "temporary  position."  In  reaching  that  decision, 
the  Board  made  no  detailed  findings  of  fact  and  held 
no  evidentiary  hearing.  It  relied  on  terminology  in  the 
collective  bargaining  agreement  between  TVA  and 
the  union,  which  designated  all  trades  and  labor  or 
construction  positions  as  temporary. 

Upon  appeal  from  the  Board's  denial  of  appellant's 
petition  for  review,  the  court  found  that  the  Board 
erred  in  reaching  its  decision.  The  court  stated  that 
although  an  employer  can  create  both  temporary  and 
non-temporary  positions,  it  cannot  simply  designate  a 
position  as  temporary  if  the  characteristics  of  the  posi- 
tion make  it  non -temporary.  Therefore,  for  purposes 
of  "reemployment  rights,"  the  employer  or  the  Board 
must  examine  all  the  relevant  characteristics  of  the 
position  to  determine  if  it  is  temporary,  not  simply  the 
designation  given  to  it  by  the  employer  or  the  con- 
tract. 

The  court  then  considered  the  question  of  what  is 
the  appropriate  test  for  determining  whether  a posi- 
tion is  "other  than  temporary"  within  the  meaning  of 
the  Vietnam  Era  Veterans'  Readjustment  Assistance 


Act,  38  U.S.C.  §2021 . It  agreed  with  other  courts,  in- 
cluding the  Supreme  Court,  that  the  appropriate  test, 
as  described  in  Moe  v.  Eastern  Airlines,  246  F2d  215, 
is  whether  the  veteran,  prior  to  his  entry  into  military 
service,  had  a reasonable  expectation,  in  light  of  all 
the  circumstances  of  his  employment,  that  his  employ- 
ment would  continue  for  a significant  or  indefinite  pe- 
riod. The  fact  that  employment  forseeably  will  come  to 
an  end  at  some  time  in  the  future  does  not,  by  itself, 
exclude  veterans  from  invoking  the  statutory  right  to 
reemployment. 

The  court  further  discussed  certain  circumstances 
and  situations  in  other  courts'  decisions  which  may  be 
considered  in  determining  whether  a position  is  tem- 
porary or  non-temporary.  Because  the  Board  con- 
ducted no  hearing  and  made  virtually  no  findings  of 
fact  to  support  its  conclusion,  the  court  was  unable  to 
say  whether  appellant's  position  with  TVA  was  tempo- 
rary or  non-temporary. 

The  court  concluded  that,  because  the  Board  failed 
to  consider  those  factors  required  to  be  considered  by 
the  Act,  and  failed  to  apply  the  correct  legal  stand- 
ard, the  decision  was  not  supported  by  substantial  evi- 
dence, was  arbitrary  and  was  not  in  accordance  with 
law. 

The  court  set  aside  the  Board's  decision  under  5 
U.S.C.  §7703(c)(l)  and  (3)  and  remanded  for  further 
proceedings. 
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INDEX 


NOTES  ON  KEY  NUMBERS 

In  each  issue,  summarized  Board  orders,  as  well  as 
other  issuances  listed  under  “Board  Orders,"  are  in- 
dexed according  to  the  key  number  system  used  in  the 
published  volumes,  Decisions  of  the  United  States 
Merit  Systems  Protection  Board.  The  index  numbers, 
which  indicate  the  subjects  found  in  the  decision,  are 
listed  after  the  order  date.  There  are  18  main  subject 
areas.  These  are  described  under  “Major  Topics  and 
Scope  Notes."  The  "Outline  of  Topics"  divides  each 
major  topic  into  more  specific  subtopics. 


MAJOR  TOPICS  AND  SCOPE  NOTES 

Topic 

1 .000000  Adverse  Actions 

Certain  personnel  actions  are  designated  as  “ad- 
verse actions"  under  Chapter  75  of  the  Civil  Service 
Reform  Act  of  1978.  This  topic  references  Board  opin- 
ions relating  to  the  substantive  law  governing  those 
actions  and  distinguishes  other  personnel  actions  not 
designated  as  "adverse  actions"  under  Chapter  75. 
This  topic  also  encompasses  cases  involving  Board 
consideration  of  penalties  in  adverse  action  cases  in- 
cluding the  mitigation  of  penalties.  Board  cases  con- 
cerning procedures  governing  adverse  actions  are  lo- 
cated under  Practice  and  Procedure  (10.000000) , and 
opinions  relating  to  jurisdictional  matters  have  been 
placed  under  Jurisdiction  (6.000000) . Cases  regard- 
ing remedies  available  to  the  Board  in  adverse  action 
cases  are  located  in  Remedies  (14.000000). 

2.000000  CONSTITUTIONALITY 

This  topic  references  opinions  in  which  the  Board 
has  considered  constitutional  aspects  of  cases  before 
it.  Included  are  claims  pursuant  to  specific  constitu- 
tional provisions,  as  well  as  claims  derived  from  con- 
stitutional provisions,  such  as  the  right  to  privacy. 
Constitutional  claims  relative  to  discrimination  are  in 
Discrimination  (3.000000). 

3.000000  Discrimination 

This  topic  refers  to  Board  cases  concerning  the  sub- 
stantive law  of  prohibited  discrimination  pursuant  to 
the  Civil  Service  Reform  Act  of  1978.  Also  included 


are  cases  relating  to  affirmative  action  and  disparate 
treatment  of  similarly  situated  employees.  Questions 
of  evidence,  jurisdiction,  practice  and  procedure, 
and  remedial  action  in  discrimination  cases  are 
referenced  in  Evidence  (4.000000) , Jurisdiction 
(6.000000) , Practice  and  Procedure  (10.000000) , and 
Remedies  (14.000000) , respectively. 

4.000000  Evidence 

This  topic  references  cases  dealing  with  substantive 
rules  of  evidence  employed  by  the  Board,  as  well  as 
cases  concerning  the  harmful  error  standard  in  the 
Act.  The  Board  is  bound  by  statutory  burdens  of 
proof,  and  cases  referencing  the  Board's  interpreta- 
tion of  such  burdens  are  also  included  here. 

5.000000  FREEDOM  OF  INFORMATION,  PRIVACY,  AND 
Sunshine  Acts 

This  topic  references  Board  cases  relating  to  the 
Freedom  of  Information,  Privacy,  and  Sunshine  Acts. 

6.000000  JURISDICTION 

This  topic  includes  cases  in  which  the  Board  has 
made  specific  reference  to  jurisdiction  under  the 
Civil  Service  Reform  Act  of  1978,  as  well  as  cases 
dealing  with  issues  of  justiciability.  Since  the  jurisdic- 
tion of  the  Board  differs  with  respect  to  certain  enti- 
ties, this  topic  includes  cases  dealing  with  jurisdic- 
tional questions  particularly  related  to  such  entities. 
Included  also  are  Board  cases  dealing  with  its  en- 
forcement power,  which  is  a matter  of  continuing 
jurisdiction,  and  cases  under  the  Act's  savings  provi- 
sion. Jurisdiction  over  appeals  related  to  retirement  is 
covered  under  Retirement  (15. 000000). 

7.000000  Labor -Management  relations 

This  topic  contains  cases  arising  under  Title  VII  of 
the  Act,  including  collective  bargaining  issues  and 
the  rights  of  individual  employees.  Title  VII  grievance 
procedure  cases  brought  before  the  Board  are  also  lo- 
cated under  this  topic. 

8.000000  PARTICULAR  EMPLOYMENT  CATEGORIES 

The  Civil  Service  Reform  Act  of  1978  has  provisions 
specifically  applicable  to  certain  categories  of  em- 
ployees. This  topic  references  cases  in  which  the  spe- 
cial procedural  and  substantive  law  applicable  to 
such  employee  categories  were  discussed  by  the 
Board,  and  in  which  such  special  provisions  were  ger- 
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mane  to  the  resolution  of  the  case.  Included  are  cases 
dealing  with  the  merit  pay  provisions  of  the  Act  and 
the  Senior  Executive  Service. 

9.000000  PERFORMANCE  RELATED  ACTIONS 

This  topic  references  cases  dealing  with  perfor- 
mance related  actions  under  Chapter  43  of  the  Act, 
including  procedural  rights  and  standards  of  proof 
under  Chapter  43,  where  performance  appraisal  sys- 
tems have  been  implemented.  Also  included  are  cases 
dealing  with  performance  appraisal  actions  under 
Chapter  75,  where  Chapter  43  appraisal  systems  have 
not  yet  been  implemented. 

10.000000  PRACTICE  AND  PROCEDURE 

This  is  the  major  topic  referencing  cases  which  set 
out  the  procedural  rules  for  matters  before  the  Board, 
its  administrative  law  judges,  and  its  presiding  offi- 
cials. Matters  such  as  timeliness  and  technical  filing 
rules  are  included  here,  as  well  as  the  concepts  of 
former  adjudication  and  representation  of  parties. 

1 1 .000000  PROHIBITED  PERSONNEL  PRACTICES 

The  Civil  Service  Reform  Act  of  1978  lists  merit  sys- 
tems principles  governing  the  Federal  work  force  and 
defines  prohibited  personnel  practices  that  may  not 
be  taken  against  Federal  employees.  This  topic  is  lim- 
ited to  cases  in  which  the  Board  has  interpreted  these 
provisions  and  related  matters. 

12.000000  REDUCTIONS  IN  FORCE 

This  topic  refers  to  Board  cases  dealing  with  reduc- 
tions in  force,  including  agency  justifications  for  tak- 
ing such  actions  and  the  substantive  and  procedural 
rights  of  employees  affected. 

13.000000  Regulation  Review 

The  Civil  Service  Reform  Act  of  1978  empowers  the 
Board  to  review  regulations  promulgated  by  the  Of- 
fice of  Personnel  Management  and  implementing  reg- 
ulations of  other  agencies.  This  topic  references 
Board  opinions  dealing  with  such  regulation  review. 

14.000000  REMEDIES 

This  topic  references  Board  cases  dealing  with  the 
remedial  powers  of  the  Board. 

15.000000  Retirement 

This  topic  refers  to  Board  cases  involving  issues  re- 
lating to  the  retirement  of  Federal  employees. 

16.000000  SPECIAL  COUNSEL 

This  topic  references  Board  cases  relating  to  the  Of- 
fice of  Special  Counsel,  including  the  prosecution  of 
Hatch  Act  cases  and  violations  of  the  Federal  Employ- 
ees Flexible  and  Compressed  Work  Schedules  Act. 
The  filing  requisites  for  complaints  before  the  Special 


Counsel  are  included  here,  while  procedural  requi- 
sites in  Special  Counsel  cases  before  the  Board  are  in 
Practice  and  Procedure  ( 10.000000 ). 

17.000000  SUITABILITY  AND  FITNESS  FOR  DUTY  EXAM- 
INATIONS 

This  topic  references  cases  dealing  with  issues  of 
suitability.  Included  also  are  cases  involving  fitness- 
for-duty  examinations. 

18.000000  Employment  Practices 

This  topic  references  cases  concerning  the  substan- 
tive law  governing  employment  practices  and  distin- 
guishes employment  restrictions  that  are  not  appeal- 
able  employment  practices. 
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1.110 

1.111 

1.120 

1.121 

1.130 

1.131 

1.140 

1.150 

1.160 


1.210 

1.220 

1.230 

1.231 

1.232 

1.233 

1.240 

1.250 


1.310 

1.311 

1.312 

1.313 

1.314 

1.320 

1.321 

1.322 

1.330 

1.331 

1.3311 

1.3312 

1.332 

1.3321 

1.3322 

1.340 

1.341 

1.342 

1.343 

1.3431 

1.3432 

1.3433 

1.344 

1.345 

1.346 
1.350 

1.360 

1.361 

1.3611 

1.3612 

1.362 

1.363 
1.3631 

1.364 

1.365 

1.366 

1.367 

1.368 


OUTLINE  OF  TOPICS 

(With  Key  Numbers) 

1.000000  Adverse  Actions 

1.100  Actions  Considered  Adverse  Under  5 U.S.C.  7512 


Removal 

Involuntary  Resignation  or  Retirement 

Suspension  for  more  than  14  days 

Enforced  Leave 

Reduction  in  Grade 
Involuntary  Demotion 

Reduction  in  Pay 
Furlough  of  30  days  or  less 

Adverse  Action  by  Office  of  Personnel  Management 

1 .200  Actions  Not  Considered  Adverse  Under  5 U.S.C.  7512 

Suspension  for  less  than  14  days 
Letter  of  Reprimand 

Actions  Based  on  Unacceptable  Performance 

Denial  of  Within-Grade  Step  Increase 

Reduction  in  Grade 

Removal 

Reduction  in  Force 
Reduction  in  Rank 


1 .300  Substantive  Charges 

Attendance  Related 

Absence  Without  Leave 
Abuse  of  Leave 
Tardiness 

Efficiency  of  the  Service — Attendance 

Alcohol  and  Drug  Related 

On-Duty  Conduct 

Off-Duty  Conduct 

Criminal  Conduct 

On-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Off-Duty  Conduct 

Criminal  Charges 

Criminal  Conviction 

Dishonest  Work  Related  Conduct 

Bribery 

Embezzlement 

Falsification 

Medical  Record 

Employment  Applications 

Time  and  Work  Records 

Fraud 

Misappropriation  and/or  Misuse  of  Government  Property 
Malfeasance  in  Office 

Prohibited  Political  Activity 
Other  Work  Related  Charges 

Abuse  of  Authority 

Sexual  Flarassment 

Prohibited  Discrimination 

Conflict  of  Interest 

Insubordination 

Refusal  to  Accept  Reassignment 

Gross  Waste 

Creation  of  Danger  to  Public  Health  and  Safety 

Insolence 

Violence 

Unauthorized  Activities 
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1.369 

1.370 

1.371 
1.3711 

1.380 

1.390 


1.410 

1.420 

1.430 


1.510 

1.511 

1.512 

1.513 

1.520 

1.521 

1.522 

1.530 

1.540 

1.550 

1.560 

1.561 

1.562 

1.570 


1.610 

1.620 

1.630 

1.640 


2.110 

2.120 

2.130 


2.210 

2.220 

2.230 


2.310 

2.311 
2.3111 

2.312 

2.313 

2.320 

2.321 

2.3211 

2.3212 


"Failure  to"  Charges 

Charges  Related  to  Off-Duty  Conduct 

Efficiency  of  the  Service 
Nexus 

Classification  and  Qualifications  Requirements 
Performance  Related 


1 .400  Board  Consideration  of  Penalties 

Mitigation  of  Penalty 
Prior  Disciplinary  Record 

Disparate  Treatment  of  Similarly  Situated  Employees 

1 .500  Procedural  Rights  In  Adverse  Actions 


Notice 

Crime  Provision 

Emergency  Suspension  During  Notice  Period 
Reasons 

Reply 

Written  Reply 
Oral  Reply 

Review  of  Materials  on  Which  Action  Based 
Right  to  Representation 
Proposing  and  Deciding  Official 
Appeal  to  Merit  Systems  Protection  Board 

Burden  of  Proof 

Efficiency  of  the  Service — Generally 

Decision 


1.600  Defense 

t 

Stale  Charges 
Mental  Conditions 
Animus 
Coercion 


2.000000  Constitutionality 

2.100  Due  Process 


Liberty  Rights  or  Interest 
Property  Rights  or  Interest 
Requisite  Administrative  Procedures 

2.200  Criminal  Constitutional  Considerations 


Self-Incrimination 
Right  to  Counsel 
Double  Jeopardy 

2.300  First  Amendment  Freedoms 

Freedom  of  Speech 

Relation  of  Efficiency  of  the  Service 

Defamation 

Balancing  Test 

Mixed  Motive 

Freedom  of  Religion 

Relation  of  Efficiency  of  the  Service 

Free  Exercise 

Establishment 
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2.400  Right  To  Privacy 


3.110 

3.111 

3.120 

3.121 

3.130 

3.131 

3.1311 

3.1312 

3.1313 

3.132 

3.1321 
3.13211 

3.1322 

3.133 

3.140 

3.141 

3.142 

3.143 

3.144 

3.150 

3.151 
3.160 
3.170 


3.310 

3.320 

3.330 


3.410 

3.420 

3.430 


4.110 

4.111 

4.112 

4.113 

4.1131 

4.1132 

4.1133 

4.114 

4.115 

4.116 

4.120 

4.121 

4.122 

4.123 

4.124 

4.125 

4.126 

4.127 

4.128 

4.129 


3.000000  Discrimination 

3.100  Prohibited  Discrimination 


Age  Discrimination 

Age  Discrimination  in  Employment  Act  of  1967,  29  U.S.C.  631 , 633a 

Race.  Color,  and  National  Origin  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Handicap  Discrimination 

Handicapping  Condition 

Physical  Disability 

Mental  Disability 

Alcoholism  and  Drug  Abuse 

Rehabilitation  Act  of  1973,  29  U.S.C.  791 

Reasonable  Accommodation 

Undue  Hardship 

Rehabilitation 

Qualified  Handicapped  Employee 

Sex  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 
Fair  Labor  Standards  Act  of  1938,  29  U.S.C.  206(d) 

Sexual  Preference 
Sexual  Harassment 

Religious  Discrimination 

Civil  Rights  Act  of  1964,  42  U.S.C.  2000e-16 

Marital  Status  Discrimination 

Discrimination  on  the  Basis  of  Political  Affiliation 

3.200  Disparate  Treatment  of  Similarly  Situated  Employees 
3.300  Affirmative  Action 


Minorities 

Handicapped  Persons 
Women 


3.400  Burdens  of  Proof 


Prima  Facie  Case 

Legitimate  Non-discriminatory  Reason 
Pretext 


4.000000  Evidence 

4.100  Admissibility 


Prehearing  Evidence 

Admissions 

Affidavits 

Evidence  Obtained  Through  Discovery 

Depositions 

Interrogatories 

Documents 

Best  Evidence 

Polygraphs 

Handwriting 

Testimony 

Relevancy 

Materiality 

Privileged  Matter 

Hearsay 

Credibility 

Perjury 

Probative  Value 
Circumstantial  Evidence 
Opinion 
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4.130 

4.131 

4.132 

4.140 

4.150 


4.210 

4.211 

4.212 

4.220 

4.230 

4.240 

4.250 

4.260 


4.310 

4.320 


5.210 

5.211 

5.212 

5.213 

5.214 


5.310 

5.320 

5.321 


6.110 

6.111 

6.112 

6.113 

6.114 
6.120 
6.121 
6.122 

6.123 

6.124 

6.1241 

6.1242 

6.1243 

6.125 

6.1251 

6.1252 

6.1253 

6.1254 

6.1255 

6.1256 

6.1257 

6.1258 

6.126 

6.127 

6.128 


Official  Notice 

Facts 

Documents 

Evidence  of  Prior  Disciplinary  Actions 
Stipulations 


4.200  Burdens  of  Proof 


Preponderance  of  the  Evidence 

Agency  Burden 
Appellant's  Burden 

Substantial  Evidence 

Arbitrary,  Capricious,  or  Abuse  of  Discretion 
Reasonable  Grounds  to  Believe 
Burden  of  Persuasion 
Burden  of  Going  Forward 

4.300  Harmful  Error 


Agency  Procedures 
Presiding  Official's  Rulings 


5.000000  FOI,  Privacy,  and  Sunshine  Acts 

5.100  Sunshine  Act 
5.200  Freedom  of  Information  Act 


Exemptions 

Internal  Personnel  Rules  and  Practices 
Statutory  Exemptions 

Inter-  and  Intra-Agency  Memoranda  and  Letters 
Personnel  and  Medical  Files 

5.300  Privacy  Act 

Form  of  Request 
Denial  of  Access 

Appeal  Rights 

6.000000  Jurisdiction 

6.100  Merit  Systems  Protection  Board  Jurisdiction 

Original  Jurisdiction 

Special  Counsel  Cases 

Senior  Executive  Service  Removals 

Employee  Disciplinary  Actions  under  the  Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act 
Administrative  Law  Judges 

Appellate  Jurisdiction 

Adverse  Actions 

Denial  of  Within-Grade  Step  Increases 
Senior  Executive  Service  Cases 
Discrimination  Cases 

Equal  Employment  Opportunity  Commission 

Mixed  Cases 

Special  Panel 

Non-Appealable  Actions 

Position  Classification 

Promotion 

Performance  Ratings 

Reassignment 

Reinstatement 

Reprisal 

Miscellaneous 

Grievance  Decisions 

Agency  Regulations 

Prohibited  Personnel  Practices 

Review  of  Grievance  Decision 


18 


6.200  Particular  Parties 


6.210  Independent  Agencies 

6.220  Independent  Establishments 

6.230  Intelligence  Agencies 

6.240  Government  Corporations 

6.300  Presiding  Official's  Jurisdiction 

6.310  Generally 

6.320  Finality  of  Decisions 

6.330  Appeals  of  Presiding  Official  Decisions 

6.400  Office  of  Personnel  Management 

6.410  Intervention 

6.420  Rules  and  Regulations 

6.500  Enforcement 

6.510  Petitions 

6.511  Appellate  Cases 

6.512  Original  Cases 

6.520  Compliance 

6.530  Comptroller  General 

6.600  Exhaustion  of  Remedies 
6.700  Justiciability 


6.710 

Mootness 

6.720 

Ripeness 

6.730 

Real  Party  in  Interest 

6.740 

Case  or  Controversy 

6.800  Savings  Provision  (5  U.S.C.  1101  note) 

6.900  Statutory  Construction  of  the  Civil  Service  Reform  Act  of  1978 


7.000000  Labor-Management  Relations 

7.100  Grievance  Procedures 

7.110  Negotiated  Grievance  Procedures  in  Collective  Bargaining  Agreements 

7.111  Exclusion  of  Specific  Matters  from  Negotiated  Grievance  Procedures 

7.112  Arbitration 

7.113  Prohibited  Personnel  Practices 

7. 1 131  Election  of  Statutory  or  Negotiated  Procedure 

7.1132  Right  to  Request  Merit  Systems  Protection  Board  Review 

7.114  Actions  Based  on  Unacceptable  Performance 

7.1141  Election  of  Statutory  or  Negotiated  Procedure 

7.1142  Arbitrator  governed  by  U.S.C.  7701(c)(1) 

7.1 143  Judicial  Review  of  Arbitrator's  Award 

7.115  Adverse  Actions 

7.1151  Election  of  Statutory  or  Negotiated  Procedure 

7.1152  Arbitrator  governed  by  5 U.S.C.  7701(a)(1) 

7.1153  Judicial  Review  of  Arbitrator's  Award 

7.200  Federal  Labor  Relations  Authority 
7.300  Unfair  Labor  Practices 

7.310  Agency  Unfair  Labor  Practices 

7.31 1 Interference  with  Exercise  of  Employee's  Rights 

7.312  Discrimination  on  the  Basis  of  Union  Membership 
Sponsorship,  Control  or  Undue  Assistance  to  Labor  Organization 

7.314  Reprisal  for  Filing  of  Complaint 
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7.315 

7.3151 

7.3152 

7.316 
7.3161 

7.317 
7.3171 

7.318 

7.320 

7.321 

7.322 

7.323 

7.324 

7.3241 

7.3242 

7.3243 

7.3244 

7.3245 

7.3246 

7.3247 

7.3248 

7.3249 

7.325 

7.3251 

7.3252 

7.326 
7.3261 

7.327 
7.3271 

7.328 


7.410 

7.420 

7.430 


8.110 

8.111 

8.112 

8.113 

8.114 

8.115 
8.120 
8.121 
8.122 


8.210 

8.211 

8.212 

8.213 

8.220 

8.230 

8.231 

8.240 

8.250 

8.260 

8.270 

8.280 

8.290 


Failure  to  Negotiate  in  Good  Faith  with  a Labor  Organization 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Enforcement  of  Rules  and  Regulations  in  Conflict  with  Prior  Collective  Bargaining  Agreement 

Prohibited  Personnel  Practices  Exception 

Failure  to  Comply  with  any  Provisions  of  Title  5,  Chapter  71 

Labor  Organization  Uniair  Labor  Practices 

Interference  with  Exercise  of  Employee's  Rights 

Cause  or  Attempt  to  Cause  Agency  Discrimination  Against  Employee  in  the  Exercise  of  Employee's  Rights 

Coercion  of  Union  Members  with  Regard  to  Discharge  of  Employee  Work  Duties 

Discrimination  Against  Employees  with  Regard  to  Membership 

Race  or  Color 

Creed 

National  Origin 

Sex 

Age 

Preferential  Civil  Service  Status 
Political  Affiliation 
Marital  Status 
Handicapping  Condition 

Failure  to  Negotiate  in  Good  Faith  with  Agency 
Compelling  Need 
Duty  to  Consult 

Failure  to  Cooperate  in  Impasse  Procedures  and  Decisions 
Federal  Service  Impasses  Panel 

Call  for  or  Participation  in  Strike,  Work  Stoppage,  Slowdown,  or  Disruptive  Picketing 

Failure  to  Take  Action  to  Prevent  or  Stop 

Failure  to  Comply  with  any  Provision  of  Title  5,  Chapter  71 

7.400  Collective  Bargaining  Agreements 

Enforcement  of  Provisions 
Right  of  Representation 
Interpretation  of  Provisions 


8.000000  Particular  Employment  Categories 

8. 1 00  Administrative  Law  Judges 


Original  Jurisdiction  Action 

Removal 
Suspension 
Reduction  in  Grade 
Reduction  in  Pay 
Furlough  of  30  days  or  less 
Good  Cause 

Conduct  and  Demeanor/Judicial  Temperament 
Bias 


8.200  Particular  Federal  Entities 


United  States  Postal  Service 
Preference  Eligibles 
90  Day  Probationary  Period 
Alcohol  Rehabilitation  Program 

Postal  Rate  Commission 
Law  Enforcement  Personnel 
Federal  Bureau  of  Investigation 

Intelligence  Agencies 
General  Accounting  Office 
Non-Appropriated  Fund  Activities 
Government  Corporations 
National  Guard  and  Air  Force 
Air  Traffic  Controllers 
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8.300  Special  Situations 


8.310 

8.320 

8.321 

8.3211 

8.3212 

8.3213 

8.3214 

8.3215 

8.3216 

8.3217 

8.3218 

8.3219 

8.322 
8.3221 

8.323 

8.324 

8.330 

8.331 

8.332 

8.333 

8.334 

8.340 

8.341 
8.3411 
8.350 
8.360 
8.370 
8.380 
8.390 


8.410 

8.420 

8.421 


8.510 

8.511 

8.512 

8.513 

8.514 

8.515 

8.520 

8.521 

8.522 

8.530 

8.531 

8.5311 

8.5312 
8.53121 

8.532 

8.5321 

8.5322 
8.53221 

8.533 
8.540 

8.550 

8.551 


8.610 


Applicants 

Probationary  Employees 

Post-appointment  Reasons 
Determining  Completion  of  Probation 

Absent  Allegation  of  Partisan  Political  or  Marital  Status  Discrimination 

Allegations  of  Handicap  Discrimination 

Allegations  of  Race  Discrimination 

Allegations  of  Religious  Discrimination 

Allegation  of  Sex  Discrimination 

Allegations  of  Prohibited  Personnel  Practices 

Marital  Status 

Partisan  Politics 

Pre-appointment  Reasons 

Procedures 

Supervisory  or  Managerial  Probationary  Periods 
Resignations  During  Probationary  Period 

Excepted  Service 

One  Year  of  Current  Continuous  Service 
Pre-appointment  Reasons 
Same  or  Similar  Positions 
Handicapped  Appointments 

Preference  Eligible  Employees 

Veterans 

— Veterans  Readjustment  Appointees 

Confidential  Employees 
Overseas  Personnel 
Employees  of  District  of  Columbia 
State  and  Local  Employees 
Part-Time  and  Temporary  Employees 

8.400  Employees  Having  Restoration  to  Duty  Rights 


Military  Duty 

Employment  Related  Injuries 

Fully  Recovered  Employee 


8.500  Senior  Executive  Service 


Types  of  Positions 

Career  Appointee 
Noncareer  Appointee 
Limited  Term  Appointee 
Limited  Emergency  Appointee 
General  Position 

Actions  Within  the  Senior  Executive  Service 

Reassignment 

Transfer 

Appealable  Actions 

Removals 

Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Suspensions  for  more  than  1 4 Days 
Procedural  Requirements 
Efficiency  of  the  Service 
Nexus 

Conversion  of  Position  to  Senior  Executive  Service 

Performance  Appraisal 

Removal  from  Senior  Executive  Service 

Hearing 


8.600  Merit  Pay 


Transfer  of  Position  to  Merit  Pay  Status 
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9.000000  Performance  Related  Actions 


9.110 

9.120 

9.130 

9.140 

9.150 


9.210 

9.211 

9.212 

9.213 

9.214 

9.2141 

9.2142 

9.2143 

9.2144 
9.220 


9.310 

9.311 

9.3111 

9.3112 

9.3113 

9.312 

9.313 

9.3131 

9.3132 

9.314 

9.3141 

9.3142 

9.3143 

9.315 
9.3151 

9.316 

9.320 

9.321 

9.322 

9.323 

9.324 

9.3241 

9.3242 
9.32421 

9.325 

9.330 

9.331 

9.332 
9.3321 
9.33211 


10.110 

10.111 

10.1111 

10.1112 

10.1113 

10.112 

10.1121 

10.113 


9 . 1 00  Actions  Based  on  Performance 


Denial  of  Within-Grade  Increase 

Reduction  in  Grade 

Removal 

Reassignment 

Promotion 


9.200  Performance  Appraisal  Systems 

Establishment  of  Performance  Appraisal  Systems 

Periodic  Appraisals  of  Performance 

Employee  Participation  in  Establishment  of  Performance  Standards 

Communication  of  Performance  Standards  and  Critical  Elements  to  Employees 

Employee  Performance  Evaluation 

Acceptable  Level  of  Competence  Determinations 

Recognition  and  Awards 

Assistance  in  Improving  Performance 

Opportunity  to  Demonstrate  Acceptable  Performance 

Review  of  Performance  Appraisal  Systems  by  the  Office  of  Personnel  Management 

9.300  Procedural  Rights  in  Actions  Based  on  Unacceptable  Performance 

Reduction  in  Grade  or  Removals 

Notice 

Instances  of  Unacceptable  Performance 

Critical  Elements  Involved 

Timeliness 

Representation 

Response 

Oral  Response 

Written  Response 

Written  Decision 

Specifications  of  Unacceptable  Performance 
Concurrence  of  Higher  Position  Employee 
Timeliness 

Deletion  of  Notice  from  Agency  Record 
Performance  Acceptability  for  One  Year 
Appeal  Rights 

Denial  of  Within  Grade  Increase 

Notice 

Written  Decision 
Timeliness 

Reconsideration  by  Agency 

Written  Decision 

Higher  Level  Employee 

No  Participation  in  Original  Decision 

Appeal  Rights 

Burden  of  Proof 

Substantial  Evidence 

Preponderance  of  the  Evidence — Chapter  75 

Efficiency  of  the  Service 

Nexus 


10.000000  Practice  and  Procedure 

1 0. 1 00  Appellate  Jurisdiction 


Prehearing  Procedures 

Filing  of  Appeal  and  Request  for  Hearing 
Right  to  Hearing 
Waiver  of  Right  to  Hearing 
Withdrawal  of  Appeal 
Agency  Response 

Agency  Request  for  or  Appearance  at  Hearing 
Class  Action 
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10.114 

10.115 

10.1151 

10.1152 

10.116 
10.1161 
10.11611 
10.11612 
10.11613 

10.117 

10.118 

10.119 

10.120 
10.121 
10.1211 
10.12111 
10.12112 
10.1212 
10.12121 
10.12122 
10.12123 

10.1213 
10.12131 

10.1214 

10.12141 

10.12142 

10.12143 

10.12144 

10.12145 

10.12146 

10.1215 
10.12151 

10.1216 
10.1217 
10.122 

10.123 

10.124 

10.130 

10.131 

10.132 

10.1321 

10.1322 

10.133 

10.140 

10.141 

10.142 

10.143 

10.144 
10.150 


10.210 

10.211 

10.2111 

10.2112 

10.21121 

10.21122 

10.21123 

10.2113 

10.2114 

10.2115 

10.2116 
10.212 
10.2121 
10.21211 
10.2122 
10.21221 
10.21222 


Consolidation  and  Joinder 
Intervention 

Intervention  as  a Matter  of  Right 
Permissive  Intervention 
Discovery  Procedures 
Motion  for  Discovery 
Interrogatories 
Deposition 

Production  of  Documents 
Prehearing  Conference 
Subpoenas 
Request  for  Witnesses 

Presiding  Official 

Duties  and  Powers 

Discretion 

Dismissals 

Failure  to  Prosecute 

Ruling  on  Motions 

Venue 

Interlocutory  Appeals 

Continuance — Stay 

Orders  of  Presiding  Officials 

Compliance 

Decision 

Content 

Effective  Date 

Finality 

Summary  Decision 

Recommended  Decision 

Form 

Hearings 

Postponement 

Closing  the  Record 

Service 

Bias 

Disqualification 
Amicus  Briefs 

Board  Review  of  Initial  Decision 

Board  Reopening 
Petition  for  Review 
Filing  Requirements 
Criteria 

Board  Review  Powers 

Board  Opinion 

Content 
Effective  Date 
Finality 

Reconsideration 

Judicial  Review 


10.200  Original  Jurisdiction 


Special  Counsel  Cases 

Complaints  for  Corrective  Action 
Filing  of  Complaint 

Rights  of  Employees  in  5 U.S.C.  1206(g)  Disciplinary  Actions 

Answer 

Representation 

Hearing 

Party  Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Stays 

Initial  Stay — Section  1208(a) 

Filing  of  Request  for  Stay 

Extension  of  Initial  Stay — Section  1208(b) 

Filing  of  Request  for  Extension  of  Stay 
Agency  Response 
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10.2123 

10.21231 

10.21232 

10.212321 

10.212322 

10.2124 

10.21241 

10.21242 

10.21243 

10.2125 

10.2126 

10.213 

10.2131 

10.2132 

10.2133 

10.2134 

10.2135 

10.214 

10.2141 

10.2142 
10.220 
10.221 
10.222 

10.223 

10.224 

10.2241 

10.2242 

10.225 

10.226 
10.2261 
10.227 

10.230 

10.231 

Indefinite  Stay — Section  1208(c) 

Filing  of  Request  for  Indefinite  Stay 
Opportunity  for  Comment 
Special  Counsel 
Agency 

Powers  of  Board 
Initial  Stay 

Extension  of  Initial  Stay 
Indefinite  Stay 
Board  Decision 
Judicial  Review 
Hatch  Act  Procedures 
Filing  of  Letter  of  Charges 
Response  Rights 
Powers  of  Board 
Board  Decision 
Judicial  Review 
Intervention 

Office  of  Personnel  Management 
Others 

Administrative  Law  Judge  Cases 

Filing  of  Complaint 
ALJ  Response 

Procedural  Rights  (cross-reference  to  10.110) 

Presiding  Official 
Administrative  Law  Judge 
Merit  Systems  Protection  Board 
Powers  of  Board 
Decision 

Recommended  Decision 
Judicial  Review 

Review  of  Rules  and  Regulations 

Office  of  Personnel  Management 

10.300  Cases  Heard  By  Administrative  Law  Judges 
10.400  Representation 

10.410 

10.420 

10.430 

10.440 

Pro  Se 
Attorney 

Other  Representation 
Conflict  of  Interest 

10.500  Ex  Parte  Conduct 
10.600  Substitution  of  Parties 

10.610 

Death  of  Appellant 

10.700  Former  Adjudication 

10.710 

10.720 

Res  Judicata 
Estoppel 

10.800  General  Board  Powers 

10.810 

10.811 

10.820 

Waiver  of  Board  Regulations 

Untimeliness 

Waiver  of  Non-Statutory  Requirements  in  Board  Orders 

11.110 

11.111 

11.112 

11.113 

11.114 

1 1 .000000  Prohibited  Personnel  Practices 

1 1 .000  Practices  Prohibited 

Personal  Favoritism 

Improper  Consideration  of  Employee  Information 
Willful  Deception  or  Obstruction  of  Competition 
Forced  Withdrawal  from  Competition 
Unauthorized  Employment  Preferences 
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11.115 

11.120 

11.121 

11.122 

11.130 

11.131 

11.132 

11.133 

11.134 

11.135 

11.136 

11.137 

11.140 

11.141 

11.150 

11.151 

11.1511 

11.1512 

11.1513 

11.152 
11.160 
11.161 

11.170 

11.171 

11.172 


11.210 

11.220 


12.110 

12.111 

12.112 

12.113 

12.114 

12.115 

12.116 
12.120 
12.130 


12.210 

12.220 

12.230 

12.231 

12.232 

12.233 


12.310 


12.410 

12.411 

12.412 

12.420 

12.421 

12.422 

12.430 

12.440 


Nepotism 

Unauthorized  Political  Practices 

Political  Coercion 
Political  Reprisals 

Prohibited  Discrimination 

Age 

Race/Color  and  National  Origin 
Handicapping  Condition 
Sex 

Religion 
Marital  Status 
Political  Affiliation 
Prohibited  Reprisals 

For  Exercising  Appeal  Rights 
Whistleblowers 

Actions  against  Whistleblowers 
Definition  of  Gross  Waste  of  Funds 
Definition  of  Mismanagement 
Definition  of  Abuse  of  Authority 
Reprisals  Against  Whistleblowers 

Actions  Based  on  Non-Performance  Related  Conduct 

Nexus  to  Efficiency  of  the  Service 

Actions  in  Violation  of  Merit  Systems  Principles 

Merit  Systems  Principles 
Implementation  of  Merit  Systems  Principles 


1 1 . 200  Burdens  of  Proof 


Definition  of  Personnel  Action 
Authority  to  Take  Action 


12.000000  Reductions  in  Force 

12.100  Actions 


Assignment 

Change  of  Positions  or  Reclassification 

Grade  Retention 

Pay  Retention 

Retreat  Rights 

Remedial  Actions 

Best  Offer 

Furlough 

Separation 


12.200  Retention  Standing 


Competitive  Area 
Competitive  Level 
Retention  Register 

Tenure  of  Employment 
Veteran  Preference 
Performance  Ratings 


12.300  Transfer  of  Functions 


Transfer  of  Employees 


1 2.400  Procedural  Rights  and  Requirements 


Notice 

General 

Specific 

Appeals 

Burden  of  Proof 
Premature  RIF  Appeal 

Restoration  by  Agency 
Reemployment  Priority  List 
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12.500  Justification 


12.510 

Lack  of  Work 

12.511 

Contracting  Out 

12.520 

Shortage  of  Funds 

12.530 

Reorganization 

12.531 

Invalid  Reorganization 

12.540 

Reclassification 

12.550 

Exercise  of  Reemployment  or  Restoration  Rights 

12.560 

Challenges  to  Bona  Fides 

12.561 

Personal  Reasons 

12.562 

Job  Conditions 

13.000000  Regulation  Review 

1 3 . 1 00  Office  of  Personnel  Management  Rules  and  Regulations 

13.110  Facial  Invalidity 

13.120  Agency  Implementation 


14.000000  Remedies 

14.100  Reinstatement 

14.110  Backpay 

14.200  Civil  Penalty 

14.210  Damages 

14.300  Cease  and  Desist  Order 
1 4 . 400  Corrective  Action 


14.500  Attorney  Fees 


14.510 

Statutory  Authorization 

14.520 

Interest  of  Justice 

14.521 

Prohibited  Personnel  Practice 

14.522 

Clearly  Without  Merit 

14.523 

Bad  Faith 

14.5231 

Harassment 

14.5232 

Improper  Pressure 

14.524 

Gross  Procedural  Error  by  Agency 

14.525 

Agency  Direct  or  Indirect  Knowledge  of  Lack  of  Merit 

14.530 

Prevailing  Party 

14.540 

Incurred 

14.541 

Attorney-Client  Relationship 

14.550 

Reasonableness  of  Fees 

14.560 

Timeliness  of  Fee  Motion 

14.600  Settlement 

14.700  Mitigation  of  Penalty 

15.000000  Retirement 

15. 100  Retirement  Requirements 

15.110 

Early  Retirement 

15.111 

Reorganization,  Reduction  in  Force,  Transfer  of  Function 

15.120 

Credit  for  Service 

15.121 

Law  Enforcement  Officers  and  Firefighters 

15.122 

Covered  Position 

15.130 

Disability  Retirement 

15.131 

On  Application  of  Employee 

15.1311 

Appeal  to  Merit  Systems  Protection  Board 
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15.13111 

15.13112 

15.132 

15.1321 

15.13211 

15.13212 

15.1322 

15.133 
15.1331 

15.134 

15.135 

15.136 
15.1361 

15.137 

15.138 

15.140 

15.141 

15.142 
15.150 
15.160 


15.210 

15.2101 

15.2102 

15.220 

15.230 

15.240 


15.410 


16.110 

16.120 

16.130 

16.131 

16.1311 

16.1312 

16.1313 

16.140 

16.150 


16.210 

16.211 

16.212 

16.213 

16.214 

16.220 

16.221 

16.222 

16.230 

16.231 

16.232 

16.2321 

16.2322 

16.2323 
16.240 


Scope  ol  Review 

Burden  of  Proof 

On  Application  of  Agency 

Appeal  to  Merit  Systems  Protection  Board 

Scope  of  Review 

Burden  of  Proof 

Remand  to  Office  of  Personnel  Management 
Physical  or  Mental  Condition 
Type  of  Evidence 

Impact  on  Performance,  Attendance  and  Conduct 
Total  Disability 

Agency  Obligation  to  Accommodate 
Reassignment 

Re-examination  and  Recovery 
Five-year  Service  Requirement 

Mandatory  Separation 

Law  Enforcement  Officers  and  Firefighters 
Air  Traffic  Controllers 

Retirement  Contributions 
Optional  Retirement 


15.200  Annuities 


Determinations  of  Annuities 

Effects  of  Federal  Employee's  Compensation  Act  Payments 
Forfeiture 

Recovery  of  Annuity  Overpayments 
Appeal  to  MSPB  by  Annuitant 
Survivor  Annuities 


15.300  Involuntary  Retirement 
15.400  Jurisdiction 


Administrative  Action  or  Order 


16.000000  Special  Counsel 

16. 100  Investigatory  Authority 

Investigation  of  Prohibited  Personnel  Practices 
Investigation  of  Whistleblower  Allegations 
Investigation  of  Political  Activities 

Hatch  Act  V iolations 
Federal  Employees 
District  of  Columbia  Employees 
State  and  Local  Employees 

Investigation  of  Information  Withholding 
Investigation  of  Civil  Service  Violations 


16.200  Prosecution 


Referral  to  Agency  Heads 

Administrative  Appeals  Procedures 

Reports 

Settlement 

Non-Duplication  Policy 

Corrective  Action 

Reasonable  Grounds  to  Believe 
Requests  to  Order  Corrective  Action 

Stays 

Reasonable  Grounds 
Burden  of  Proof 
Section  1208(a) — 15  days 
Section  1208(b) — 30  days 
Section  1208(c) — Indefinite 

Intervention  Before  Merit  Systems  Protection  Board 
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16.250 

16.251 

16.252 

16.253 

16.2531 

16.2532 

16.2533 

16.254 

16.255 


16.310 

16.320 

16.330 

16.340 


17.110 

17.120 

17.130 

17.140 

17.150 

17.160 

17.170 

17.180 

17.181 

17.182 

17.183 

17.184 

17.185 

17.186 

17.187 


17.210 

17.211 


17.310 

17.320 

17.330 


17.410 

17.420 


Disciplinary  Actions  Against  Employees 

Arbitrary  and  Capricious  Withholding 

Financial  Privacy  Violations 

Hatch  Act  Violations 

Federal  Employees 

District  of  Columbia  Employees 

State  and  Local  Employees 

Prohibited  Personnel  Practices 

Federal  Employee  Flexible  and  Compressed  Work  Schedules  Act  Violation 

1 6 . 300  Filing  of  Complaints  Before  Special  Counsel 


Place  of  Filing 
Form  and  Contents 
Withdrawals 

Protection  of  Complainant's  Identity 


17.000000  Suitability  and  Fitness  for  Duty  Examination 

17. 100  Criteria  Considered  in  Suitability  Determination 

Delinquency  or  Misconduct  in  Prior  Employment 

Criminal,  Dishonest.  Infamous,  or  Notoriously  Disgraceful  Conduct 

Falsification  or  Fraud 

Alcoholism 

Drug  Abuse 

Loyalty 

Statutory  Disqualifications 
Additional  Factors 

Nature  of  Position 
Nature  and  Seriousness  of  Conduct 
Circumstances  Surrounding  Conduct 
Recency  of  Conduct 

Age  of  Applicant  or  Appointee  at  Time  of  Conduct 
Contributing  Social  or  Environmental  Conditions 
Rehabilitation  Efforts 

17.200  Standard  Applied  in  Suitability  Determination 


Efficiency  of  the  Service 

Nexus 


1 7 .300  Consequences  of  Negative  Suitability  Determination 


Disqualification 

Removal 

Debarment 


17.400  Fitness  for  Duty  Examination 

Psychiatric  Exam 
Physical  Exam 


18.000000  Employment  Practices 
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FOR  YOUR  INFORMATION 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or  sin- 
gle issue  basis.  Please  address  subscription  or  pur- 
chase inquiries  to:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  D.C. 
20402. 

INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its  in- 
dexes may  be  viewed  in  the  library  at  the  Board's  cen- 
tral office.  To  subscribe  to  the  microfiche  "Federal 
Employee  Appeals  Decisions"  at  $150  per  year  for 
microfiche  and  index,  contact  the  National  Technical 
Information  Service,  5285  Port  Royal  Road,  Spring- 
field,  VA  22161. 

PUBLISHED  BOARD  DECISIONS  AND  INDEX 

Decisions  of  the  United  States  Merit  Systems  Pro- 
tection Board  (Volumes  1 and  2)  and  Index  to  Deci- 
sions of  the  United  States  Merit  Systems  Protection 
Board  are  available  from  the  Superintendent  of  Docu- 
ments, U.S.  Government  Printing  Office,  Washing- 
ton, D.C.  20402  at  $30  for  the  three-volume  set;  Stock 
No.  062-000-00002-3.  Covering  the  period  of  Jan- 
uary 11,  1979  through  July  22,  1980,  these  volumes 
consist  of  final  actions  taken  by  the  Board  after  the  is- 
suance of  an  initial  decision  in  an  appeal  from  an 
agency  action,  Board  actions  in  cases  where  it  has 
original  jurisdiction,  and  precedential  interlocutory 
actions.  In  most  cases,  the  preceding  initial  or  recom- 
mended decision  is  included.  The  cases  are  indexed 
in  the  accompanying  multi-part  index  volume. 

Volumes  3 and  4 (including  multi-part  index) 
are  available  from  the  Superintendent  of  Documents 
at  $25  for  the  two-volume  set;  Stock  No.  062-000- 
00009-1 . These  volumes  consist  of  Board  final  actions 


taken  under  the  appellate  and  original  jurisdiction 
conferred  by  the  Civil  Service  Reform  Act  of  1978, 
and  precedential  interlocutory  actions  from  July  23, 
1980  through  December  31,  1980. 

BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  request  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Requests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the  Sec- 
retary. 

Secretary:  Robert  E.  Taylor 
Director:  Legal  Publications  Division: 

Michael  H.  Hoxie 
Executive  Editor:  Ada  Kimsey 
Managing  Editor:  Karen  S.  Henkel 
Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
Warren  Waggoner 
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DEFINITIONS 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to  re- 
ceive appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days  un- 
less a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 

Petition  for  Appeal — the  reguest  filed  with  a Board  re- 
gional office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decision — an  addendum  decision  deals 
with  attorney  fees. 
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